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INTRODUCTION

The AICPA State Legislation Department is responsible for monitoring and tracking key state legislative issues
having the potential to impact the profession. Through these activities the department is able to detect trends
which may be developing within the states and provide the state societies a forewarning of such issues. The
Digest of State Issues is partly the product of this trend monitoring system.

The Digest of State Issues will be updated periodically and is intended as an educational tool in helping state
societies and committee members understand the significance of these important issues.

We hope that you will find the Digest o f State Issues useful in your state activities. We encourage you to
distribute this publication freely. If we can be of any assistance or if you have any comments or questions,
please feel free to contact anyone in the State Legislation Department. sWe can be reached at the AICPA
Washington office at (202) 737-6600.
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APPRAISAL AND BUSINESS VALUATION REGULATION

ISSUE:

Whether or not certified public accountants who offer or provide business valuations
and/or personal property appraisal services should be licensed or certified.

BACKGROUND:

After numerous failures of savings and loan institutions, Congressional reviews pointed to
faulty real estate appraisals as contributory factors. As a result, the Financial Institutions
Reform, Recovery, and Enforcement Act (FIRREA) was passed by Congress in 1989. The
legislation requires states to adopt regulatory mechanisms for real estate appraisers
involved with federally related real estate transactions. Such laws are required to be in
effect by July of 1992.

WHY IT S
IMPORTANT
TO CPAs:

As states adopt legislation to come into compliance with Federal legislation, several issues
are raised.

1) - Reciprocity. Whether or not the legislation being adopted will provide for reciprocity
for individuals who provide real estate appraisal services to their clients in other states.
It will be difficult for CPAs to practice in multiple states if the state legislation dictates
conflicting requirements.
2) . Dual Licensure. Individuals should not be required to obtain a real estate broker
license in order to be certified as a real estate appraiser. The additional burden and
cost of multiple regulation would be counterproductive to those professionals already
practicing as real estate appraisers. If a CPA were to be regulated by three boards, the
chance of a conflict arising over differing standards and requirements would be
increased.
3) . Business/Personal Property Valuations. The Federal Financial Institution Examination
Council Appraisal Subcommittee, to whom the Institute submitted comments, issued
a study on the regulation of personal property appraisals under the Act. The
subcommittee’s report concludes that it is not desirable to regulate personal property
appraisals. However, many of the state real estate appraisal laws that have been
adopted define real estate appraisal practice more broadly. If licensing or certification
were required for business valuations or personal property appraising, CPAs will be
affected. In addition to the dual licensure, it will require an examination, experience
and continuing education requirements. In some states, there have been problems
because CPAs have been told they will be required to have a license or certificate and
at the same time have been informed that their experience will not qualify them for
licensure.

AICPA
POSITION:

The AICPA strongly believes that government regulation of CPAs who perform business
valuations is unnecessary. There is no documented need for regulation of such
individuals. In addition, and perhaps most important, this type of measure will not provide
any increased protection or benefit to the public, which the law is intended to serve.
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Legislation containing exemption language has been passed in several states to exclude
from licensing those CPAs who perform appraisals of real estate incidental to the
performance of professional services they provide to clients. A task force in the AICPA
MAS division has been formed to monitor this issue.

STATE
ACTION:

Thirty-eight states have passed or amended laws to comply with the Federal regulations.
In some of the states it is unclear whether the regulations would apply to individuals who
do business valuations, and therefore affect CPAs who provide such services. A majority
of the legislation relates to the appraisal of real estate. Several states have exempted
CPAs from this type of legislation.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation Department
Virgil Webb, State Legislation Department
Sheri Sango, State Legislation Department
Monty Kuttner, Management Advisory Services
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CENTRALIZATION OF STATE BOARDS OF ACCOUNTANCY

ISSUE:

Whether or not the State Board of Accountancy should be Independent or part of an
omnibus state licensing board.

BACKGROUND:

In the name of economic efficiency, many states are consolidating state government and
centralizing state administrative agencies. Since boards of accountancy are among
agencies affected by most consolidation trends, CPAs have become increasingly aware
of the implications for the accounting profession. Under a decentralized structure, most
independent boards and agencies access and control their own funds. Under most
consolidation laws, these funds revert to the general state fund. As more and more states
find themselves in poor financial condition, centralization and consolidation have become
very appealing. Consolidation can often have the opposite effect, usually reducing the
independence and effectiveness and expertise of the licensing or regulatory body.

WHY ITS
IMPORTANT
TO CPAs:

There are several reasons why this trend Is a threat to the regulation of the profession, as
well as poor public policy.

1). Need for Professional Experts. It is important that professional expertise be applied
to regulatory and disciplinary decisions. Likewise, peer review of professional practice
standards needs to be maintained.
2). Administrative Efficiency. While centralization is generally proposed for economic
efficiency, it often produces a larger bureaucracy and a ineffective licensing board.
3). Insulation from Political Interference. An autonomous board structure can be better
insulated from political pressure and influence than a central agency. Autonomous
boards are controlled by a dual checks and balances system; the legislature and the
governor, while a centralized system is generally just accountable to the governor.

AICPA
POSITION:

AICPA opposes centralization of state boards of accountancy because of the serious
threat to effective regulation of the profession. Centralization can endanger a board’s
ability to administer and oversee such critical functions as certification, licensing,
enforcement and investigation.

STATE
ACTION:

Several states have implemented a consolidated government structure, and legislation is
pending in other states.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
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COMMISSIONS AND CONTINGENT FEES
ISSUE:

Under what condition should CPAs be allowed to accept commissions and contingent
fees.

BACKGROUND:

Historically, CPAs were not allowed to accept commissions and contingent fees. However,
when the Federal Trade Commission initiated a non-public investigation which focused on
the AICPA commission and contingent fee rules, it concluded that the AiCPA’s rules
violated Section 5 of the FTC Act. To end the investigation, AICPA signed a Final Order
with the FTC which narrowed the ability of AICPA to prohibit the acceptance of
commissions and contingent fees. The AICPA rules issued after the FTC Order became
effective prohibit the taking of contingent fees and commissions only with respect to
clients for whom the AICPA member performs attest (as specifically defined in the Order)
services. The AICPA rule also prohibits members from preparing original or amended tax
returns or claims for tax refunds for a contingent fee. headers should refer to the specific
language of the AICPA rules on commissions and contingent fees, and the interpretations
of the Professional Ethics Executive Committee related thereto for the exact wording of the
AICPA restrictions. The ability of AICPA to urge legislative enactment of total prohibitions
against commissions and contingent fees was preserved in the Order.

WHY IT’S
IMPORTANT
TO CPAs:

Numerous states have laws and/or regulations barring CPAs from paying or accepting
commissions and contingent fees. Members supporting such total bans express concerns
about the image of the profession if the practice of accepting commissions becomes
widespread. With respect to contingent fees, the Institute argued successfully with the
FTC that the acceptance of a contingent fee creates a financial interest in the client which
would result in a loss of independence. Others opposing the acceptance of commissions
and contingent fees believe that such practices result either in inordinate financial rewards
to practitioners, to the detriment of the client, or that they result in the client paying for
services which It did not receive.

AICPA
POSITION:

STATE
ACTION:

AICPA STAFF
CONTACTS:

The AICPA encourages states to seek legislation to prohibit the acceptance or payment
of any commission by those in the practice of public accountancy. The AICPA will make
available its expertise and relevant materials to any state society requesting assistance in
revising the accountancy statutes of its state to include a prohibition against the
acceptance or payment of commissions by those Engaged in the practice of public
accountancy, similar to the assistance it has traditionally given in legislative efforts to
achieve the goals of the uniform accountancy act.
Statutory bans on commissions and/or contingent fees exist in Arkansas, California,
Florida, Iowa, Nevada, Oregon, Tennessee. Forty-two states prohibit commissions and/or
-contingent fees by regulation. Three states permit commissions and/or contingent fees
in accordance with the FTC agreement.
John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
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CPA EXAM AND THE EXPERIENCE REQUIREMENT

ISSUE:

Whether or not individual states should be able to use their own variation of the
examination for CPAs, and whether the requirements for certification and or licensure
should include an experience component.

BACKGROUND:

Recently there have been suggestions from a few states that other organizations should
formulate the CPA examination.
The amount and type of experience required for certification or licensure also varies
greatly from state to state.

WHY ITS
IMPORTANT
TO CPAs:

Reciprocity and interstate mobility for CPAs is one of the most important issues for the
profession. The Uniform CPA examination is the one common element for certification and
licensure used by all states. Lack of uniformity is one of the major barriers to reciprocity.
Uniformity with respect to the examination and flexibility with regard to experience
requirements will promote reciprocity.

AICPA
POSITION:

The AICPA strongly believes that uniformity among jurisdictions is a matter of considerable
importance. In the instance of the examination for certification, the AICPA believes that
uniformity is crucial, and opposes efforts from other organizations to develop their own
examination for certification. To provide for uniformity, the Institute will continue to
monitor state experience requirements.

STATE
ACTION:

For more information on the examination and individual state experience requirements,
consult the AICPA/NASBA - Digest of State Accountancy Laws and State Regulations.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
- Sheri Bango, State Legislation
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C PE

ISSUE:

Whether those who obtain a CPA certificate should be required to participate in continuing
professional education in order to maintain a license or certificate.

BACKGROUND:

In order to assure continuing professional competency, nearly all states require licensees
to complete continuing education.

WHY ITS
IMPORTANT
TO CPAS:

The purpose of the continuing professional education requirement is to increase the
professional competence of each member of the profession. The environment within which

AICPA
POSITION:

The AICPA supports the position that all certificate holders should be required to
accomplish CPE within a given time frame. The Uniform Accountancy Act Exposure Draft
proposes that CPAs not in public practice complete 90 hours of CPE every three years
and CPAs in public practice complete 120 hours of CPE every three years. The Institute
also encourages flexibility in acknowledgement of the equal importance of courses to
compensate for specialization in the profession.

STATE
ACTION:

Requirements for CPE vary from state to state. For more information on a particular state,
consult the AICPA/NASBA Digest of State Accountancy Laws and State Board

the accounting professional functions is more demanding than ever before. Increasing
specialization, a proliferation of regulations and the complex nature of business
transactions require a renewed emphasis on continuing maintenance of competence. It
is essential that CPAs maintain their professional knowledge by participating in CPE
required by their states.

Regulations.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
~ Sheri Bango, State Legislation
Joseph Cote, CPE Administration
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FINANCIAL PLANNER/INVESTMENT ADVISER REGULATION

ISSUE:

Should persons who offer financial planning services be subject to licensing and regulation
under state investment adviser and securities laws?

BACKGROUND:

The term "financial planner" is an imprecise term which has no accepted definition in the
federal securities laws, nor in most state securities statutes. Financial planning includes
a broad range of services, and those that hold themselves out to the public as financial
planners include representatives from diverse professions. Financial planning services have
traditionally been offered by CPAs as a part of their accounting practice. CPAs that offer
these services are subject to regulation by state boards of accountancy as they are for
other professional services they perform. The majority of states regulate investment
advisers under state securities laws. Most of the states have adopted the Investment
Adviser Provisions of the Uniform Securities Act of 1956. In addition, those who act as
investment advisers, are subject to the provisions of other federal securities laws Securities Act of 1933, Securities Exchange Act of 1934, and the Investment Advisers Act
of 1940. The 1940 Act contains an exclusion from the definition of investment adviser for
CPAs and certain other professionals who provide investment advice solely incidental of
their profession.

WHY ITS
IMPORTANT
TO CPAs:

Licensed CPAs are already subject to regulation by their respective state boards of
accountancy and strict professional ethics rules adopted by the boards to protect the
public against fraud, incompetence and conflict of interest. CPAs should not be required
to subject themselves to regulation by securities departments merely because they hold
themselves out as financial planners.

AICPA
POSITION:

The AICPA has taken a position in opposition to state licensing of financial planners. The
Institute objects to amending state investment adviser statutes to include "holding out"
provisions which require persons using the financial planner title to register or to redefine
the term investment adviser to include financial planners.

STATE
ACTION:

A,CPA STAFF
CONTACTS:

Thirty-two states currently regulate investment advisers. Eight states include the term
"financial planner" within the definition of investment adviser (using the North American
Securities Administrators Association model amendments) and another three states use
this definition, as well as the holding out provision supported by the International
~ Association for Financial Planning. Eight states have no regulatory requirements for
investment adviser

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
Phyllis Bernstein, Personal Financial Planning
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INSURANCE AUDITS

ISSUE:

How the profession should respond to legislation that requires insurers to have annual
audited financial reports of insurance companies.

BACKGROUND:

The National Association of Insurance Commissioners (NAIC) has, for many years,
promulgated a comprehensive set of model rules to assist states in regulating insurance
companies. Among them is a model rule and also a new annual instruction statement for
1991, "Annual Audited Financial Reports" that would require insurers to have annual
audited financial reports of insurance companies. The NAIC is promoting its regulations
nationwide as part of its effort to establish certification standards for insurance
departments.

WHY ITS
IMPORTANT
TO CPAs:

The model rule and annual instruction requires insurers to engage an independent CPA
to prepare specific reports and letters, and in certain instances, to report to state
insurance commissioners, to make available and maintain working papers, and to conduct
audits in accordance with generally accepted auditing standards.

AICPA
POSITION:

The AICPA supports the current NAIC rule. Legislation and regulations introduced in
several states have included non-model provisions. The State Legislation Department has
assisted state societies in opposing the non - NAIC model rule proposals.

STATE
ACTION:

30 states have adopted measures that require annual 'audits of insurance companies.
Legislation and/or regulations are pending in 9 more states.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
Ellise Konigsberg, Accounting Standards
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LIMITED LIABILITY COMPANIES

ISSUE:

Whether states should recognize a new legal entity, limited liability companies (LLC), under
which businesses and professions could organize.

BACKGROUND:

An increasing number of states are investigating the possibility of passing legislation to
allow LLCs. The nation-wide effort is being spearheaded by the American Bar Association.

WHY ITS
IMPORTANT
TO CPAs:

LLCs may provide benefits in terms of increased protection from tort and contract claims
and may also limit tax liability. The members of an LLC are not personally liable for the
debts of the LLC, and a state’s LLC law may provide more liability protection than the state
P.C. law. In addition, the IRS has ruled that LLCs may be treated as partnerships for tax
purposes. Important considerations in drafting legislation include providing that the LLC
need not be made up solely of state residents and inclusion of a provision that requires
that the state recognize LLCs formed outside the state. Before CPA firms may operate as
LLCs, it may be necessary to amend the state P.C. law, state accountancy law and the
state’s accountancy regulations.

AICPA
POSITION:

Rule 505 of the AICPA Code of Professional Conduct does not permit members to operate
under the LLC form. A mail ballot proposing an amendment to Rule 505 will be distributed
to the membership in November 1991. If adopted, members would be permitted to
operate under any form which is allowed under their state’s law.

STATE
ACTION:

Seven states - Colorado, Florida, Kansas, Nevada, Utah, Virginia and Wyoming - have
passed LLC laws. The states of Florida and Kansas have amended their state P.C. laws
to include reference to LLCs.

OTHER
ACTION:

AICPA staff are in contact with members of the ABA committees promoting LLCs in order
- to monitor the issue and to assist in drafting model legislation.

AICPA STAFF
CONTACT:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
Don Skadden, Tax Division
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NEW CLASS OF ACCOUNTANTS

ISSUE:

Whether or not states should recognize a class of accountant in addition to certified public
accountants.

BACKGROUND:

Several states recognize a class of accountants in addition to CPAs. In some states these
are a continuing class, in others, accountants who were registered before a given date are
allowed to maintain their status.

WHY ITS
IMPORTANT
TO CPAs:

Over the years legislation has been enacted in the states to increase standards of the
accounting profession in order to better serve the public. These increased standards for
CPAs generally include a specified minimum amount of education, a requirement for
passing the uniform CPA examination and, once licenced, participation in CPE to maintain
that license. It is not in the public interest to permit persons who have not demonstrated
the level of professional competence prescribed for licensure and who do not comply with
these minimum standards to practice public accountancy.

AICPA
POSITION:

The AICPA is opposed to state laws which would allow a person who is not a CPA to
perform services traditionally associated with CPAs, including the audit function.

STATE
ACTION:

Currently, there are fourteen states that recognize one class of accountant (California,
Colorado, Florida, Idaho, Louisiana, Maryland, New Jersey, New York, North Carolina,
Ohio, South Carolina, Tennessee, and Utah). The remaining states maintain multi-class
systems. Legislation on this issue was introduced in fi v e states during the 1991 legislative
year.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
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150 HOUR EDUCATION REQUIREMENT

ISSUE:

Should the education requirement for CPAs be increased to 150 semester hours of
education, which includes a baccalaureate degree?

BACKGROUND:

To become a certified public accountant, most states currently require a baccalaureate
degree. A proposal promoted by AICPA would increase the minimum education
requirement to become a CPA to include 150 semester hours of education, a
baccalaureate degree and accounting concentration.

WHY IT’S
IMPORTANT
TO CPAs:

With the business environment becoming increasingly complicated, certified public
accountants must meet new challenges when making critical business decisions.
Prospective CPAs need to have a broad educational base that includes accounting and
business knowledge and develops the skills needed for continued growth in a fast
changing global economy. There are a number of reasons that an increase in the
education requirement is needed:
1) . Improved Quality of Work. A more educated group of graduates wil, produce a more
educated group of accountants. The public will be able to continue to place its trust
in the work performed by CPAs if the public knows the skills that have been obtained
are the result of a comprehensive education.
2) . Increased Technical Competence. The greater demands of business, as well as the
continuing expansion of practice in an international environment, has further enhanced
the need for highly technical accounting services.
3) . A Complete Education. To function effectively, CPAs must have more than technical
knowledge of their profession. They must also be educated in history, languages and
the sciences. Studies have shown that accountants with educations beyond the
normal 120 hour, baccalaureate degree have a performance level that is superior to
those who have only 120 hours of education.

AICPA
POSITION:

The AICPA has recognized the value of the 150 hour education requirement since
1959. In 1988 the membership agreed overwhelmingly to amend the by-laws of the
Institute to require 150 hours of education for new members after the year 2000.

STATE
ACTION:

Eighteen states have already passed legislation that would provide for the 150 hour
requirement. 150 hour education bills are also pending in several states.

OTHER
ACTION:

In addition to the AICPA, the National Association of State Boards of Accountancy
(NASBA), the American Accounting Association (AAA) and the Federation of Schools of
Accountancy (FSA) all support the 150 hour education requirement.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
Bea Sanders, Academic & Career Development
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QUALITY REVIEW

ISSUE:

Should CPAs be required to undergo periodic review of their accounting and auditing
practices?

BACKGROUND:

in 1988 the AiCPA members approved a bylaw amendment requiring, as a condition of
AICPA membership, all AICPA members active in the practice of public accounting to be
associated with a firm that is enrolled in an approved practice monitoring program.
Currently two such programs exist: the Quality Review Program and the Peer Review
Program of the Private Companies Section and a separate program of the SEC Practice
Section. The programs are educational in nature, in that written comments as to
suggestions for improving financial reporting have been issued to CPA firms based on
these reviews.

WHY IT’S
IMPORTANT
TO CPAs:

Practice monitoring program reviews are designed to improve the quality of accounting
and auditing services provided by CPAS.

AICPA
POSITION:

The AICPA promotes the concept of quality review and supports state boards that have
enacted programs. The AICPA believes that states should recognize equivalent reviews,
such as those performed as part of the AICPA programs, as sufficient to satisfy the state
requirement. The AICPA also supports the principle of confidentiality and privilege for
quality review materials.

STATE
ACTION:

Twenty-one states have laws that provide for some firm of review program. Another

AICPA STAFF
CONTACTS:

eleven states have regulations that are broad enough so that the Board has the authority
to develop such programs.

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
- Sheri Bango, State Legislation
Dale Rafal Atherton, Quality Review
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STATE RICO

ISSUE:

Whether private individuals should be permitted to bring suit against CPAs under state
Racketeer Influenced and Corrupt Organization (RICO) laws.

BACKGROUND:

For several years AICPA has been trying to persuade Congress to change the current
federal RICO law to curb the number of civil actions brought against legitimate businesses
which result in the awarding of treble damages. Many states have proposed laws similar
to the federal statute. Some states have restricted the application of RICO by proposing
a narrower time limitation between commission of proscribed acts. Some states only allow
civil suits to be brought by the prosecutor or state attorney general.

WHY ITS
IMPORTANT
TO CPAs:

The civil penalties associated with a RICO suit can be extremely harsh, including an award
of treble damages. Due to the broad language of typical RICO laws, CPAs may be subject
to suit based on a wide variety of allegations. CPAs have become even more vulnerable
as the civil remedy provisions of RICO have been stretched beyond their intended reach.
Among the activities included under the statute, two have been used most extensively
against CPAs:1) fraud in the sale of securities, and, 2). mail or wire fraud.

AICPA
POSITION:

The AICPA supports the effort to reform state and federal RICO laws and limit their
applications.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
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SALES TAX ON ACCOUNTING SERVICES

ISSUE:

As states continue to face financial difficulty, they are increasingly looking to sales and use
taxes on services as a means of increasing state revenues.

BACKGROUND:

In 1987 Florida became the first state in decades to extend a broad based sales and use
tax on services. Although the tax was repealed alter six months, other states have
aggressively pursued similar legislation. The need to maintain an adequate revenue flow
and at the same time improve public services has resulted in many legislatures adding
taxes in a piecemeal fashion, without a comprehensive review of the entire tax structure.
This issue is likely to become increasingly important in the coming years. The National
Conference of State Legislatures has predicted that over half of the states will face serious
budget problems in the coming fiscal years. The study also forecasts slow economic
growth in the 1990s. Budget shortfalls may result in new attempts to raise revenue through
taxes on services.

WHY IT’S
IMPORTANT
TO CPAs:

There are several reasons why sales and use taxes are not only a bad idea for CPAs, but
for ail services.
1) . Discrimination against small and emerging businesses. Small firms are forced to use
outside services. The compliance costs can be! very high. Most importantly, the
potential for growth is limited.
2) . Pyramiding taxes on services and final goods. Under this kind of system, the potential
for goods and services being taxed several times exists and this results in higher
consumer costs.
3) . States with service taxes are at a competitive disadvantage compared to states that
do not tax services. Not only does it discourage the use of services, but it
discourages companies seeking to relocate or expand.

AICPA
POSITION:

STATE
ACTION:

The AICPA works with State Societies to oppose the imposition of a sales tax on services.
The Institute does recognize that revenue raising to support government programs is an
ongoing process that constantly requires reassessment of current taxing structures.
Because of the administrative and technical difficulties associated with the enactment of
-a service tax, we believe states should seek other alternatives.

Currently there are five states that impose some form |of tax on accounting services.
These states are: Delaware, Hawaii, Nevada, New Mexico and South Dakota. Major
initiatives have been proposed in nearly every state.

(12/91)
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OTHER
ACTION:

The AICPA is involved in the Coalition Against Service Taxes, which monitors this issue on
a nationwide basis. In addition, in 1991 the State Legislation Committee sponsored a
seminar to assist state societies in opposing these tax proposals.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
Lisa Winton, Tax Division
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STATE TAXPAYERS' BILL OF RIGHTS

ISSUE:

Establishment of a state Taxpayers’ Bill of Rights that would, among other things, establish
a taxpayers’ advocate within the Department of Taxation to coordinate resolution of
taxpayer complaints and problems.

BACKGROUND:

In 1988, California became the first state to enact a Taxpayers’ Bill of Rights. The
legislation provided the safeguards for taxpayers in their dealings with state tax agencies
and established standards governing the conduct of these agencies. Such a system helps
to improve communications between state government and the taxpayer, and enhances
the tax collection process overall. This action was followed by similar federal legislation
in the same year.

WHY IT’S
IMPORTANT
TO CPAs:

The underlying goals behind a taxpayers’ bill of rights are to promote a tax system which
encourages the voluntary reporting of taxes and to protect the public interest. To a
considerable extent, many of the bills that have been passed have not established new
rights for the taxpayer, but have served to codify existing fundamental principles. All of this
enhances the work of a certified public accountant and the accounting profession. The
issue gives CPAs an opportunity to serve the public by working to affect legislation which
promotes the use of fair procedures by state revenue departments.

AICPA
POSITION:

AICPA supports the concept of a state taxpayers' bill of rights. In 1989 the State
Legislation Committee wrote model language and encouraged state societies to support
legislation in their own states.

STATE
ACTION:

Twenty-one states have adopted a state taxpayers* bill of rights since 1988. They are:
Arizona, Arkansas, California, Hawaii, Illinois, Indiana, Kansas, Maryland, Massachusetts,
Minnesota, Missouri, Nebraska, Nevada, New York, Ohio, Oregon, South Carolina, South
Dakota, Texas, Utah and Wyoming. Several other states have legislation pending.

OTHER
ACTION:

In 1988, after almost two years of deliberation, Congress enacted the Omnibus Taxpayer

AICPA STAFF
CONTACTS:

Bill of Rights as part of the Technical and Miscellaneous Revenue Act of 1988. The federal
-legislation is very similar to legislation that has passed in the states.

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation
Edward Karl, Tax Division
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TORT REFORM
1. PRIVITY OF CONTRACT

ISSUE:

Whether states should limit the extent of certified public accountant’s liability to third
parties for negligence.

BACKGROUND:

Two parties who have a direct contractual relationship, such as a CPA and a client, are
said to be in privity. As a result of this relationship, the client has the right to bring a
lawsuit for negligent or fraudulent actions. Although injured third parties may sue an
accountant for fraudulent conduct, how far an accountant’s liability for negligence should
extend to third parties is often in question.

WHY IT’S
IMPORTANT
TO CPAs:

The privity issue is extremely important to CPAs since the number of third parties who may
ultimately utilize an accountant’s work is exponentially greater than the number of clients.
Case law or legislation which renders CPAs liable for negligence to large numbers of these
third persons has dramatically increased the number of suits and the potential liability of
CPAs. The growing burden of liability threatens the ability of CPAs to fully serve the
public’s need for objective and reliable financial information.

AICPA
POSITION:

The AICPA favors limitations on the extent of CPA’s third party liability and recommends
the following elements in legislation:
1.) The accountant must have known, at the time the engagement was undertaken, that
the financial statements were intended for use by the plaintiff who was specifically
identified to the defendant;
2.) The accountant must have known that the plaintiff intended to rely upon the financial
statements in connection with the specified transaction; and
3. ) The accountant had direct contact and communication with the plaintiff and expressed
by words or conduct the defendant accountant’s
understanding of the reliance on such financial statements or other information.

STATE
ACTION:

Arkansas, Illinois, Kansas and Utah have passed such statutes. Several state courts have
handed down favorable decisions.

OTHER
ACTION:

The Accountants’ Legal Liability Subcommittee, the State Legislation Committee, and the
'AICPA staff actively assist state societies by providing information on developments in tort
reform and assistance in crafting favorable legislation. The AICPA is a member of the
American Tort Reform Association (ATRA) and the Business Tort Reform Roundtable.
These memberships provide the AICPA with additional sources for monitoring tort issues.
They also provide information on tort reform coalitions in the states.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Paul Geoghan, Assistant General Counsel
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TORT REFORM

2.

PROPORTIONATE LIABILITY

ISSUE:

Whether joint and several liability provisions for accountants should be abolished and
replaced with state rules that provide for proportionate liability.

BACKGROUND:

Accountants are increasingly finding themselves the subject of civil litigation involving
multiple parties. Under joint and several liability, multiple defendants found to be liable
share in the burden of paying damages to the plaintiff without regard to the proportion of
damage caused by any one defendant.

WHY IT’S
IMPORTANT
TO CPAs:

By abolishing joint and several liability and replacing it with proportionate liability,
defendants will be liable to pay only that portion of the damages for which they are directly
responsible. This will eliminate the specter of one or two defendants, who may have been
minimally at fault, being required to pay entire damage awards.

AICPA
POSITION:

The AICPA believes that a defendant should be severally liable and should not be
compelled to pay more than the proportionate share of the plaintiff’s loss. The AICPA has
actively promoted statutes that eliminate or modify joint and several liability.

STATE
ACTION:

Ten states have abolished joint and several liability. Twenty one states have modified joint
and several liability. Several other state courts have handed down favorable decisions.

OTHER
ACTION:

The Accountants* Legal Liability Subcommittee, the State Legislation Committee, and the
AICPA staff actively assist state societies by providing information on developments in tort
reform and assistance in crafting favorable legislation; The AICPA is a member of the
American Tort Reform Association (ATRA) and the Business Tort Reform Roundtable.
These memberships provide the AICPA with additional sources for monitoring tort issues.
They also provide information on tort reform coalitions in the states.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Paul Geoghan, Assistant General Counsel
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TORT REFORM

3. UNIFORM STATUTE OF LIMITATIONS

ISSUE:

Whether a uniform statute of limitations should be established for suits involving negligent
performance of accounting services and breach of contract actions.

BACKGROUND:

The statute of limitations for breach of contract and negligent performance of accounting
services varies from state to state. Accountants face uncertainty over potential liability
exposure under these different state limitation periods.

WHY ITS
IMPORTANT
TO CPAs:

A uniform statute of limitations would reduce the uncertainty over potential liability under
the different state limitation periods.

AICPA
POSITION:

The AICPA supports enactment of a uniform statute of limitations for an accountant’s
negligence and breach of contract actions. The AICPA developed language envisioning
a limitation of one year from the date the alleged act, omission or neglect is discovered
or should have been discovered in the exercise of reasonable diligence, or three years
after the service for which the suit is brought has been performed or the date of the initial
issuance of the accountant’s report on the financial statements or other information,
whichever comes first.

STATE
ACTION:

Bills reducing the statute of limitations recently passed in Iowa and Louisiana.

OTHER
ACTION:

AICPA STAFF
CONTACTS:

The Accountants’ Legal Liability Subcommittee, the State Legislation Committee, and the
AICPA staff actively assist state societies by providing information on developments in tort
reform and assistance in crafting favorable legislation. The AICPA is a member of the
-American Tort Reform Association (ATRA) and the Business Tort Reform Roundtable.
These memberships provide the AICPA with additional sources for monitoring tort issues.
They also provide information on tort reform coalitions in the states.

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Paul Geoghan, Assistant General Counsel
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UNAUTHORIZED PRACTICE OF LAW RESTRICTIONS
ISSUE:

Recently there has been an increase of proposed rules and advisory opinions promulgated
by state bar associations regarding unauthorized practice of law restrictions.

BACKGROUND:

it is widely recognized that an overlap of the accounting and legal professions exists. The
areas of tax practice, estate planning and pension planning are so interrelated that it is
difficult to distinguish professional jurisdictions. For more than forty years the American
Bar Association (ABA) and the AICPA have worked together through the National
Conference of Lawyers and Certified Public Accountants to promote understanding
between the professions and their clients.
Unfortunately, within the past few years, the subject of unauthorized practice of law has
reemerged in a few states. Although in some cases, CPAs are not the specific targets of
these actions, the proposed rules are often drafted so broadly that they would seriously
impact the normal practice of CPAs.

WHY ITS
IMPORTANT
CPA’S:

As activity by state bar associations increases in the area of unauthorized practice of law
it threatens the ability of CPAs to practice in traditional and customary areas of public

AICPA
POSITION:

Through both the State Legislation Department and the Tax Division, the AICPA has
worked, and continues to work with state societies in each of the jurisdictions that requires
assistance. In addition, state societies are being urged to monitor this issue and to
determine if the bar associations in their respective states are considering any new
proposals dealing with the unauthorized practice of law.

STATE
ACTION:

Recent action by state bar associations have include^ the following proposed rules and
advisory opinions:

accounting.

Illinois (1987) - Ban nonlawyer representation before the State Department of Revenue
during informal hearings. The situation has been rectified, however further action may be
necessary.
Florida (1990) - Ban nonlawyer preparation of pension plans. The Supreme Court of
Florida rejected the proposed opinion by the state bar association.
Florida (1991) - Ban nonlawyer preparation of living trusts. A stipulation agreement
between the state bar association, the AICPA, the Florida Institute of CPAs and several of
the larger firms has been filed before the Supreme Court of Florida. An opinion from the
'Court, based on the stipulation agreement, is expected.
South Carolina (1991) - Redefinition of practice of law to include all tax work except the
actual preparation of tax returns. A brief has been filed before the Supreme Court of South
Carolina, on behalf of the profession. A decision is pending.
In addition, several other state’s have held public headings on this issue.
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UNFAIR STATE AGENCY COMPETITION

ISSUE:

Whether state agencies and non-profit organizations should be prohibited from competing
with private enterprises.

BACKGROUND:

Model legislation was written by the Business Coalition for Fair Competition (BCFC) that
seeks to prevent state agencies and non-profit organizations from engaging in any
commercial activity, providing supplies or services in competition with private enterprise,
unless they pay the taxes and fees that would apply if it were a for-profit organization. The
legislation would provide for a Private Enterprise Review Commission to regulate
competition by state agencies and non-profit organizations. It also allows for an
enforcement procedure, for complaints against non-profit organizations and provides for
penalties.

WHY ITS
IMPORTANT
TO CPAs:

While AICPA supports the concept of “privatization", broadly drafted legislation based on
the model could limit the ability of State Boards and state CPA societies to present CPE
programs and to publish material such as copies of state accountancy laws and
regulations, which are legitimate services to members.

AICPA
POSITION:

The AICPA monitors this issue and provides notification to state societies when legislation
on this issue is introduced.

STATE
ACTION:

Legislation has been introduced in Arkansas, Hawaii, Illinois, Indiana, Maryland, Michigan,
North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, Texas and Wyoming.

OTHER
ACTION:

AICPA has joined a coalition with other concerned organizations, including the American
Society of Association Executives that are carefully monitoring state efforts on this issue.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
-Sheri Bango, State Legislation
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WITNESS FEES FOR CPAs

ISSUE:

Should a certified public accountant receive a reasonable fee for testifying as a witness
in a civil action?

BACKGROUND:

Several states are considering efforts that would mandate a reasonable fee for CPAs when
they are subpoenaed to testify for any party, except the state, in a civil action. During the
1991 legislative session, Connecticut passed legislation that would require the court to
determine a reasonable fee and that the party issuing the subpoena pay the fee.

AICPA
POSITION:

The AICPA supports the concept of reasonable fees for CPAs when subpoenaed to testify
in civil actions. The State Legislation Department is Currently monitoring the issue and
assisting state societies.

AICPA STAFF
CONTACTS:

John Sharbaugh, State Legislation
Virgil Webb, State Legislation
Sheri Bango, State Legislation

(12/91)
23

OTHER ISSUES

Some of the other legislative and regulatory issues that the State Legislation Department is monitoring include:

o Accountant - Client Privilege

o Corporate State Tax Administrative Uniformity

o Free Trade Agreements
.. U.S. - Canada Free Trade Agreement (FTA)
.. Proposed North American Free Trade Agreement (NAFTA)

o Predatory Pricing Prohibitions

o State Political Action Committees

o Taxation of S Corporations

If you would like details on any of these issues, please contact the State Legislation Department
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